Editor’s Note: Reconsideration denied by order dated May 29, 2003

PARKWAY RETA L GENTRE, LLC
| BLA 2000- 252 Deci ded April 4, 2001

Appeal froma decision of the Las Vegas, Nevada, Feld Gfice, Bureau
of Land Managenent, assessing trespass danages for construction activities
whi ch encroached on adj acent public |ands. NN 066235.

Affirned in part, reversed in part, set aside and renanded in part.
1. Trespass: General |y

The continued presence of construction equi pnent,
naterials, and waste on public | ands w t hout
authori zation under 43 CF. R § 2920.1-1
constitutes a trespass, subjecting the responsible
parties to liability under 43 US C 8§ 1733(Q)
(1994) and 43 CF. R § 2920. 1-2.

2. Admini strative Procedure: Admnistrative Record--
Admini strative Procedure: Admnistrative Revi ew -
Admni strative Procedure: Decisions--Appeal s:
General | y--Trespass: General |y

It is incunbent upon BLMto ensure that its
decision is supported by a rational basis and t hat
such basis is stated in the witten decision, as
wel | as being denonstrated in the admnistrative
record acconpanyi ng the decision. A BLMdeci sion
claimng trespass danages for the unauthorized use
of 3 acres of public lands wll be set aside and

t he case renanded where neither the decision nor
the case record provide any support for a finding
that the trespass enconpassed 3 acres.

3. Trespass: Measure of Danages

BLMis obligated to ensure that the conpensation
paid for use of the public lands, both in rent

and trespass danages, represents not |ess than
fair nmarket rental val ue under the circunstances.
Wiere BLM does not provi de rational e supporting
its determnation to assess liability for a period
of 6 nonths, its decision, when chal | enged, nust
be set aside and the nmatter renanded for further
revi ew
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4. Apprai sal s

Afair narket val ue determnation wll be affirned
if the appel | ant does not denonstrate error in the
apprai sal nethod or otherw se present convinci ng
evidence that the fair narket val ue determnation
I S erroneous.

5. Trespass: Measure of Danages

The regulation, 43 CF. R § 2920.1-2(b), allows
BLMto assess nore than fair narket rental val ue
for unauthorized uses of the public land in very
l[imted circunstances, i.e., only when the
trespass is not tinely resolved fol l ow ng notice to
the trespasser. |In such a circunstance, it nay
coll ect double the fair narket rental val ue for
anonw | [ful trespass and triple the fair narket
rental value for a knowng and w | Iful trespass.

APPEARANCES  Thonmas F. Kurmer, Esg., and Lyssa M Snonel i, Esg.,
Las Vegas, Nevada, for appellant Parkway Retail Centre, LLC and Emly
Roosevel t, Esg., Gfice of the FHeld Solicitor, US Departnent of the
Interior, Salt Lake dty, Wah, for the Bureau of Land Managenent.

(P N ON BY ADM N STRATI VE JUDE THRRY

Parkway Retail Centre, LLC (Parkway), appeal s froma decision of
the Las Vegas, Nevada, Feld Gfice, Bureau of Land Managenent (BLN),
dated April 20, 2000, determining that parties enpl oyed by Parkway had
used w thout authorization public |ands adjacent to Parkway's private
| ands, concluding that they had done so knowngly and wllfully, and
assessi ng Parkway rental and penalties in the anount of $156,816. In
addi tion, BLMsought rei nbursenent of rents in the amount of $8, 310 paid
to Parkway for a billboard sign situated on public lands. A stay of the
decision was granted by order of this Board dated June 16, 2000.

At issue here is the all eged unaut hori zed use of a portion of
12-1/2 acres of public |ands situated in the NE/®W.and t he NWSW. of
sec. 27, T. 20S, R 60 E, Munt Dablo Mridian, dark Gounty, Nevada
(Parcel No. 138-27-301-001), wthin an urban area wth rapidly increasing
land values. 1/ To the inmedi ate west and south of these | ands are naj or
roads (Summerlin Parkway and Buffalo Drive). The northwest lot, Lot A
(see n.1 infra), is al so bounded to the north by a naj or road (Véshi ngton

1 Inthe course of our reviewy we wll refer to the rel evant ali quot
parts as lots in the fol |l ow ng nanner:

Lot A - the area described as NWNVNVDW;

Lot B - the area described as SEYNVNVOW;

Lot C- the area described as N/SE/NVOW,

Lot D- the area described as NWDWNE/DWa
This nmanner of identification has been enpl oyed by BLMin various reports.
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Avenue). The adjacent |ands to the east of Lot A and to the north of
Lots B and C are bei ng devel oped coomercially. Lot Dis bounded on the
north and east by a housing subdivision. In 1993 the dty of Las \Vegas
filed an application, serialized N58090, requesting a direct sal e of
these lands to the city. The application, however, was anended to request
a nodified sal e after BLMconcl uded that the | ands woul d not be used for
Governnental purposes. Meanwhil e, an application for exchange, N 58563,
was filed and reviewed, but later wthdrawn. In addition, Hank Gordon of
Laurich Properties (Laurich), described by BLMas the parent conpany of
Par kway, contacted BLMin Decener 1995 about acquiring the subject |ands.
onsi deration of a public sal e was then suspended by BLM pendi ng a
determnati on on whether a nodified conpetitive sal e was appropriate.
Qctober 18, 1998, the Southern Nevada Public Land Managenent Act, P.L.

No. 105-263, 112 Sat. 2343, was enacted by Qongress. Acting thereunder,
BLM announced in January 1999 that it woul d proceed wth disposal of the
subj ect | ands through a conpetitive sale, N63198. A Notice of Realty
Action was published on August 26, 1999, at 64 Fed. Reg. 46709. Laurich
protested, thereby postponing the sale. The protest was di smssed on
Decener 3, 1999.

In planning for the pending sale, BLMinitiated apprai sal and
environnental reviews of the subject public lands. According to the case
file, BLMcontacted Laurich about concerns that construction activities on
the adjacent tract, as observed by BLM personnel inspecting the sale site,
had encroached upon the public | ands and such trespass woul d conplicate the
sal e process. (Menorandumto the file, dated July 12, 1999, indicating
that Cheryl A Ruffridge of BLMconversed wth "Denise," who was
responding to the tel ephone call for Gordon.) n February 7, 2000, BLM
issued a notice to Parkway (attention: Gordon), stating that a field
i nspection of the subject public | ands showed several unaut horized
activities, i.e., parking large trucks, storing construction equi pnent,
stockpi ling construction naterials, and piling waste naterials. Laurich,
acting on behal f of Parkway, confirned to BLMin a letter received
February 10, 2000, that all equi pnent and naterial s woul d be renoved by
February 9. In aletter to BLMdated March 20, 2000, Laurich described the
situation as fol | ows:

[ Laurich] received a copy of the G°S [Q obal Position Systenj
map * * * which details a variety of areas of trespass. In
reviewng the sane wth our General Gontractor it was apparent
that they had, in fact, tenporarily placed naterial s and
supplies in sone of the noted areas. In providing a copy of
the nap to the contractor they have determned that an area of
approxi mately 12,000 square feet was occupi ed by their
naterials, etc. Inreaizing the seriousness of the trespass
and havi ng not done so intentionally the contractor is wlling
to respond favorably to your proposed penalty.

The renai ning area of trespass appears to be a variety
of ol d dunnage and debris which existed on the site prior to
our purchase of same and therefore prior to our construction
operations. In regards to the disposition of any penalties of
these areas | do not believe either Laurich Properties, Inc.
nor [sic] Bodie Gonstruction, Inc. [the general contractor for
Par kway] bear responsibility.
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The contractors['] infringenent on the BLMproperty
whi ch has been determned as a trespass was not a wllful
trespass in that the contractors['] scope of work continued
behind the curb line depicted on the G°S nap for approxi nately
10" (to our property line). In clearing the onsite for the
gradi ng and pavi ng operations the contractor directed the
subcontractors to place their naterial s and equi pnent wthin
the 10' behind the curb line and, unfortunately, during the
rush to pave the project the subcontractors scattered their
naterials at random Al of the areas which were affected by
the contractor have been cl eaned and returned to the previous
condi ti on.

(March 20, 2000, Letter fromKevin Novak, Vice President of Design &
Devel opnent, Laurich Properties, Inc., to Naom Hatch, Realty Speciali st,
Las Vegas Held Gfice, BLM at 1.)

Qh April 20, 2000, BLMissued its trespass determnation. After
describing the general |ocation of the trespass and setting forth general
principles regarding trespass, knowng and wllful trespass, and liability,
BLM concl uded:

The acreage in trespass has been determned to be
three at the appraisal val ue of $8.00 per square foot. The
apprai sal val ue totals $1, 045, 440.00 for the three acres.
The rental value is ten-percent of the apprai sed val ue which
is $104,544.00 a year. Your use has been deternined for a
six-nonth period at $52,272.00 and will be tripled for
wllful trespass equaling $156, 816. 00.

A'so, rents to you by San Mritz for the use of
public land to place a sign for advertising purposes nust be
reinbursed to the Lhited States Governnent. The rental
recei ved by you began Septenber 7, 1998 t hrough March 31,
2000, in the amount of $450.00 a nmonth total i ng $8, 310. 00.

(April 20, 2000, Decision of Rex Vélls, Assistant Held Manager, D vision
of Lands, Las Vegas Feld Ofice, BLM at 1.)

Inits statenent of reasons (SR, Parkway explains that it is the
owner of the parcel of land adjacent to the public lands at issue here and
confirns that it hired Bodie Gonstruction to act as general contractor for
the devel opnent of this parcel for coomercial use. Parkway relates that it
did receive a trespass notice fromBLMon February 7 and, upon di scovering
for itself that Bodie and its subcontractors had pl aced construction
naterials on the public |ands, took i nmediate steps to abate the trespass
by asking Bodi e and the subcontractors to renove all offending itens.
Parkway reports that it notified BLMby letter dated February 9 that
abat enent neasures had been undertaken and, when its representatives net
w th BLM personnel on February 18 to discuss the alleged trespass, "[a]n
agreenent was reached between Novak [for Parkway] and Wl ls [for BLM that
the penal ty woul d be based upon conparabl e rents for construction storage
based upon the actual square footage occupied.” (SCRat 3.) It then sent
aletter to BLMon March 20, it explains, where it advised BLM"t hat
Bodie's naterial s
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i nadvertent|y occupi ed an area of approxi mately 16,000 square feet [and]
the remai ning areas of trespass appeared to be a variety of ol d debris that
existed on the site prior to Bodie's construction operations.” (SRat 3.)
Appel lant notes that BLMdid not respond to those statenents but proceeded
to issue the trespass determnation. (SORat 4.)

Parkway's initial assertion in presenting this appeal is a denial
that it is the trespassing party. Parkway contends that BLMs i nspections
denonstrate that Bodie and its subcontractors were in violation. Noting
that its construction contract specifically states that all work was to be
done on Parkway's |and, appellant argues that it had no reason to believe
a trespass woul d occur and further contends that it is not liable for the
trespass actions of an independent contractor. (SCRat 6.)

I n def endi ng Bodi e and the subcontractors, appel |l ant contends t hat
BLMs determnation is in error because BLMdid not reference an apprai sal
report, did not explain howit ascertained the trespass period, did not
substantiate its conputation of the area of trespass, and did not justify
the rationale for its determnation of wllful trespass. 2/ Arguing that
the trebl e danages assessed by BLMare contingent on a show ng of, first,
"know ng or wllful" use and, second, failure to tinely resol ve the
trespass, Parkway contends that Bodi e conpl eted renoval of all construction
naterial and equi pnent wthin 72 hours after notice and that BLMdi d not
denonstrate that the encroachnent on public | and was anyt hing nore than a
m sunder st andi ng by the contractor and subcontractors over the "property
setback lines." (SCRat 7-9.) Appellant further asserts that all
cul pabl e parties have acted in good faith, a relevant factor in the neasure
of damages whi ch was not addressed by BLM As for the area of trespass,
Parkway avers that the actual area inadvertently occupi ed was approxi natel y
16,000 square feet (sg. ft.), 3/ and that BLMs assessnent of trespass for
3 acres is an overstatenent and patently unfair. (SORat 11-12.)
Appel | ant argues that only the area of actual use shoul d be considered in a
trespass determnation and that BLMhas not established that nore | ands
than the 16,000 sq. ft. identified were invol ved.

Inits answer, BLMrebuts Parkway's assertion that it is not the
"responsi bl e party" by asserting that appel | ant accepted responsibility,
as devel oper and enpl oyer, in the February 9 letter, the February 18

2/ According to BLMs records, Parkway (through Novak) agreed that it
woul d act as "nediator” between BLMand the responsi bl e contractors,
neaning it woul d negotiate on behal f of those in trespass, pay the
applicable rental, and then collect fromthe contractors. (QGonversation
Record detailing Feb. 18, 2000, neeting between WII|s, acting for BLM and
Novak, acting for Laurich.)

3/ The Mar. 20, 2000, letter fromNovak to BLMidentifies the trespass
area as being "approxinately 12,000 square feet." Parkway confirned on
appeal that the area is actually approxinmately 16,000 sg. ft. (SRat 3,
11.) Sdney R Bailey, President of Bodie Gonstruction, declared: "Prior
to renoval of the construction debris and/or other trespassing naterials,
Bodi e made an i ndependent assessnent of the approxi nate area of trespass.
Bodi e determned that the area of trespass was approxi nately 16, 000 square
feet." (SCR Exh. G Sdney R Bailey's Affidavit at 3; cf. S(R Exh. B
Novak's Affidavit at 3, 4.)
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neeting, and the March 20 letter. (Answer at 4-5.) BLMfurther contends
that the construction trespass was done "know ngly" since Parkway, through
Gordon, its President, knewthe | ands adjacent to the devel opnent were
public lands. (Answer at 7.) BLMavers that Gordon, acting at tines for
either Laurich or Parkway, offered to purchase the I ands in 1995, pursued
the nodified sale offer in 1998, protested the public sale in 1999, and
requested a lease for a "construction staging area’ in 1999. (Answer

at 8) BLMfurther notes that appellant was apprised in July 1999 of
BLM's concern over unauthorized use but did nothing to abate the
situation until notice was issued in February 2000. BLMfurther rebuts
Parkway' s argunents that the encroachnent was in "close proximty" to
the "setback lines," contending that the areas of disturbance extend to
100 feet or nore fromthe property line, nowhere near the "10 feet of

set back” described by appellant. (Answer at 13.) BLMexplains that its
trespass conputati on was based on the map show ng an area of 2.7 acres
bei ng occupi ed by construction trailers and equi pnent, construction
nmaterial s, and construction debris and waste, and a cal cul ati on of

0.3 acres disturbed by the travel of vehicles to the waste piles or
construction naterials. (Answer at 12.) Relating that the regul ations are
not clear on the neaning of "not tinely resol ved,” BLMargues that it has
t he broadest possible discretion in resolving unaut horized use on a fair
and equitabl e basis. (Answer at 11.) Thus, it naintains, the
assessnent of penalties for wllful trespass was warranted because the
evi dence denonstrates the parties knew through Parkway, that they were
using public lands wthout authorization and the trespass was significant
over an extended period of tine.

[1] Section 303(g) of the Federal Land Policy and Managenent Act
of 1976 (ALPMN), 43 US C 8§ 1733(g) (1994), provides that: "The use,
occupancy, or devel opnent of any portion of the public |ands contrary to
any regul ation of the Secretary [of the Interior] * * * is unlawful and
prohibited.” Inplenenting regulations provide that "use, occupancy, or
devel opnent of the public lands, * * * wthout authorization under the
procedures in § 2920.111 of this title, shall be considered a trespass."
43 CF. R 8§ 2920.1-2(a). Anyone determned to be in trespass by the
authorized officer is entitled to notice of that fact and is liable to the
Lhited Sates for various costs and expenses, as listed in the regul ations.
43 CF. R §2920.1-2(a) and (b). Uder 43 CF. R § 2920.0-5(m), "know ng
and wllful™ is defined as "[a] consistent pattern of perfornance or
failure to perform* * * sufficient to establish the knowng or wllful
nature of the conduct, where such consistent pattern is neither the result
of honest mstake [n]or nere inadvertency."

As noted in the regulation itself, the applicability of 43 CF. R
8 2920. 112 hi nges on whet her the use, occupancy, or devel opnent of the
public lands was w thout authorization under the procedures in 43 CF. R
§ 2920.1'1. See WlliamH Snavely, 136 | BLA 350, 356 (1996). According
to 43 CF R 8§ 2920.1-1, "[a]ny use not specifically authorized under other
laws or regul ations and not specifically forbi dden by | aw nay be aut hori zed
under this part." See 43 US C § 1732 (1994) (Secretary's authority to
regul ate use through permts, licenses, etc.) As we find no apparent
statutory or regul atory provision which specifically authorizes or forbids
the use and occupancy of public lands for construction storage or staging,
we construe those uses cited in the trespass notice to be anong t hose
subj ect
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to authorization under 43 CF. R § 2920.1-1. Thus, the continued presence
of construction equi pnent, nateria s, and waste on BLM property w t hout
authorization under 43 CF. R 8§ 2920.1-1 constituted a trespass, and

subj ected the offending parties to trespass liability under section 303(g)
of ALPVA supra, and 43 CF. R § 2920.1-2.

The record does not denonstrate, nor is it argued, that either
Parkway or Bodie and its subcontractors (henceforth, Bodie and the
subcontractors are referred to jointly as the "contractors") had
aut hori zation under 8§ 2920.1-1 to occupy the land in question. Further,
appel lant has not objected to BLMs determnation that a trespass has
occurred. The issues therefore before us are the extent of the trespass,
its duration, whether trebl e danages were appropriate, and whether the fair
narket rental val ue assessed was proper. 4/

[2] For its part, BLMis obliged to ensure that its decisionis
supported by a rational basis and that such basis is stated in the
witten decision and denonstrated in the admnistrative record that
acconpani es that decision. Larry Brown & Associates, 133 |BLA 202, 205
(1995). As noted by appellant, in discussions wth BLMprior to the
i ssuance of the decision it represented that Bodie had estinated the
di sturbed area as approxi mately 12,000 sg. ft., a figure appellant |ater
revised to 16,000 sq. ft. However, inits decision BLMdetermned that the
trespass enbraced substantially nore |and, 3 acres, or 130,680 sg. ft.
BLMs determnation appears to be based on a nmap prepared utilizing G°S
technol ogy to showthe |ocation and area of the disturbances. O this nap,
dated February 1, 2000, titled "Surmerlin-Buffal o Trespass,” BLMIands are
shaded in yel |l ow and di sturbed areas therein are depicted inred. The
nature of each disturbance is identified in a shadow box. BLMal so
phot ogr aphed t he di st urbances, but the photographs are not correlated wth
the map. Wile not identified on the nap as such, the areas are easily
correlated to lots AD See n. 1, supra.

In the record, BLMidentifies Lots A B and D as contai ni ng
2.5 acres each and Lot Cas enbracing 5 acres. Running through those |ots
general |y fromnorthwest to southeast is a fence designated on the nap as
the "Sunmerlin Parkway R ght-of-way fence.” Al the di sturbances shown on
the map lie to the east of that fence. In addition, while BLMs deci sion
lists the areas of all four lots, by aliquot parts, as being the "[p]ublic
land trespass | ocation," the record does not support such a concl usi on.
The Surmer|in-Buffal o Trespass nmap does not depi ct any trespass
di sturbances in Lot Cor Lot D Al the trespass areas are | ocated east of
the fence in either Lot Aor Lot B Another nap in the record shows the
square footage of the areas in Lots Aand B lying east of the fence to be
68, 635

4/ It is noticeable fromour list of issues that we do not include
appel lant's argunent that it is not liable here. Inlight of our
disposition of this matter, this issue nay agai n be addressed by the
parties on renand. However, to facilitate our discussion here, we wil
assune that appel | ant has acquiesced to liability for the trespass on
behal f of Bodie and the subcontractors in order that this appeal nay be
consi der ed.
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sq. ft. and 55,176 sg. ft., respectively, or approxi nately 2.84 acres. 5/
BLMstated in response to appel lant’'s SR

The map [ Surmer|in-Buffal o Trespass nap] shows the acreage
used and di sturbed by the construction debris, soil, and
other waste; the storage areas for construction naterial s and
equi prent; the debris and equi pnent cl eanout areas; and the
construction trailer site. This amounted to 2.7 acres. In
addition, the BLMcal cul ated 0.3 acres for |and used and

di sturbed by travel of vehicles and equi prent to and fromthe
waste piles or construction naterial s.

(Answer at 12.)

However, BLMs explanation of its determnation to cla mtrespass
danages for 3 acres is not found in the record forwarded to the Board. Nor
does the record support such a claim The di sturbances shown as exi sting
inlLots Aand B on the Sunmerlin-Buffal o Trespass nap do not enconpass the
entire area in Lots Aand B lying east of the fence or even a |l arge
percentage of it. Mreover, appellant contends that not all the
di sturbances can be attributed to the contractors' activities. In aletter
to BLMdated March 20, 2000, Novak admtted that Bodie had utilized certain
areas of the public lands, but that "the remai ning areas of the trespass
appear to be a variety of old tonnage and debris that existed on the site
prior to Bodie's construction operations.” (SR Exh. Bat 3, Aifidavit of
Kevin Novak, dated June 14, 2000.) In that sane |etter, Novak proposed a
neeting wth BLMto "reach an agreenent on the square footage of the
trespass.” (SCRat 4.) There is no evidence that such a neeting t ook
pl ace.

Wii | e appel |l ant does not deny that a trespass occurred, the present
record does not support BLMs concl usion that appel lant is responsible for
atrespass of 3 acres of public land. Therefore, we nust set aside BLMs
decision to the extent it clained that appellant is responsible for a
trespass on 3 acres of public |and and renand the case to BLMfor
reassessnent, including consideration of whether all the areas of trespass
are appel lant's responsi bility.

[3] The next question is whether the record supports BLMs
concl usion regarding the duration of the trespass, which BLMstated in the
decision was 6 nonths. There are only two docunents in the record relating
to this question. The first is a "(nversation Record,” dated July 12,
1999, recounting a tel ephone call to Laurich on that date between a BLM
enpl oyee and "Deni se for Hank Gordon.” The BLMenpl oyee stated that she
i nforned Deni se of the proposed public sale of the [ands in question on
Novenber 4, 1999, and that "we had sone concerns that the construction had
encr oached onto the public | and whi ch woul d constitute trespass.” She al so
stated that she recommended that Laurich contact the construction conpany
and

5/ The map was attached to a Feb. 2, 1999, letter fromK Don Dunn, a
Nevada Sate Gfice appraiser, to Cheryl Ruffridge, Las Vegas FHeld Gfice.
Therein, he stated that the nap was prepared as part of his apprai sal of
the subject | ands conpl eted in ctober 1998 and contained in file nunber

N 58090.
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"advi se themof the public land and the need to avoid it." The BLM

enpl oyee recounted that Denise stated that she would do so. The ot her
docurent in the record relating to the duration of the trespass is

anot her "Qonversation Record,” dated February 18, 2000, in which BLMs
Wl s detailed his neeting of that date wth Novak. Wl |s stated that he
"expl ained [to Novak] that our records did not show dates for the
initiation of the various uses." He further stated that he and Novak had
agreed that Novak "woul d check records and identify a date through letter”
and because Novak did not want to determne when each separate occurrence
took place, he "woul d use one date to cover the entire trespass." Thereis
no evidence in the record that Novak identified a date. In that regard,
Novak asserts, however, that "[t]he BLMreached its decision regarding the
trespass before | was permtted to provide ny witten statenent concerning
the nature of the trespass.” (SCR Exh. Bat 4.)

Appel  ant does not directly chall enge BLMs utilization of 6 nonths
as unreasonable. Wit it states is that "BLMhas never provided Parkway
wth any expl anati on of how the decision was reached wth respect to the
* * * duration of the trespass.” (SORat 12.) Ve synpathize wth
appel lant' s predi canent. As noted above, only two record docunents bear on
the question, one of which indicates the parties were going to attenpt to
reach an agreenent on the duration of the trespass. Due to lack of
information in the case record to support a determnation that 6 nonths is
the appropriate tine period, that part of BLMs decision is al so set
aside. 6/ O remand, BLMand appel | ant are encouraged to agree on the
appropriate tine period for the trespass.

[4 Anyone properly determined by BLMto be in trespass on
Federal | y-owned | ands shall be liable to the Lhited Sates for danages,
including the fair narket value rental of the lands for the current year
and past years of trespass, and the admnistrative costs incurred by the
Lhited Sates as a consequence of such trespass. 43 CF. R § 2920. 1-
2(a)(1) and (2); see Mchael and Karen Rodgers, supra; Serra Production
Service, 118 1BLA 259, 263 (1991). BLMs assessnent of trespass danages
was based on the appraisal report showng a fair narket val ue (FW) of
$8 per sg. ft. BLMvalued the annual rental as 10 percent of the FW.

As noted, an appraisal of the lands in Lots A through D was
perforned in (ctober 1998 for the anticipated | and sal e, reporting an AW
of $2,230,000 for 7.54 usable acres wthin the 12.5-acre area. This report
was updated in July 1999 (wth the FM/ increased to $2,275,000) and agai n
in February 2000 (no increase in the FM). The original report enpl oyed
estimated val ues of $7.85 per sq. ft. for lands in Lots A B and C and
$4.30 per sg. ft. for lands in Lot D based on sal es of conparabl e | ands
near by (shopping center sites). (Qctober 1998 Apprai sal Report Sunmary

6/ Departnental regulation 43 CF. R § 2920.1-2(a) expressly provides that
a party determned to be in trespass on the public lands shall be |iable
for "[t]he fair narket value rental of lands for the current year and past
years of such trespass.” The regulation is intended to require that BLM
assess fair narket value rental for the actual tine of the trespass. See
Mchael and Karen Rodgers, 137 IBLA 131, 135 (1996).
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at 9.) The July 1999 report increased the sq. ft. values to $8 and $4. 40,
respectively, based upon a 2-percent annual tine adjustnent set forth in
the original report and conparabl e sal es reviewed in 1999. (Attachnent,
July 1999 Report, at 1.) The February 2000 report retai ned the val ues
set by the July 1999 report based on the apprai ser's research of
conparabl e sales. (Attachnent, February 2000 Report, at 1.)

As arule, BLMs AW determnation wll be affirned if the appel | ant
does not denonstrate error in the apprai sal nethod or otherw se present
convi nci ng evi dence that the fair narket val ue determnation i s erroneous.
Regina B. Perry, 142 1BLA 278, 281 (1998); Gerald L. Overstreet, 112 IBLA
211, 214 (1989). Were there is no showng of error in BLMs apprai sal
nethod, it nornal ly nust be rebutted by another appraisal. Russell A
Beaver, 121 IBLA 386, 392 (1991); Geat (., 112 I BLA 239, 242 (1989). As
the | ast apprai sal report coincides wth issuance of the trespass notice,
its use is appropriate to determne trespass danages in the absence of
error denonstrated by appel lant. BLMs application of 10 percent of the
FM/ as the basis for the AW rental has not been chal | enged by appel | ant,
and we find nothing in the record or appellant's presentation suggesting
further scrutiny of this process i s needed.

[5] Ve next consider appellant's assertion that BLMi nproperly
assessed trebl e danmages. As noted, a party deened to be in trespass is
liable under 43 CF. R 8§ 2920.1-2(a) for the AW rental, admni strative
costs, and reclamation costs. However, added penalties nmay be i nposed
under 43 CF. R 8§ 2920.1-2(b) as fol | ows:

(b) In addition, the follow ng penalties nay be assessed
by the authorized officer for a trespass not tinely resol ved
under paragraph (a) of this section and where the trespass is
determned to be:

(1) Nonwllful, twce the fair narket rental
val ue whi ch has accrued since the inception of the
trespass, not to exceed a total of 6 years; or

(2) Knowng and wllful, three tines the fair
narket rental val ue which has accrued since the
inception of the trespass, not to exceed a total
of 6 years.

BLM concl uded that trebl e danages were warranted under the circunstances.

Appel l ant asserts inits SIRthat, in order for the regulation to
apply, the contractors' actions "woul d have to be vol untary or consci ous
perfornmance * * * wth know edge that the placenent of construction
naterials constituted a trespass on BLMproperty.” (SR at 9.) Describing
the contractors' actions as inadvertent placenent of material s outside of
t he | andscapi ng set back, appel |l ant contends that any act that is an honest
mstake or nerely inadvertent is specifically excluded fromthe definition.
Id. Moreover, appellant asserts that BLMhas not shown the contractors
acted knowngly, wllfully, indifferently, or wth reckl ess disregard.

Appel lant al so notes that, due to the discretionary nature of treble
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danages, the contractors' good faith in abating the trespass is rel evant
to determning the neasure of danages in that the trespass was tinely
resolved. (SR at 10.)

BLMresponds by asserting that its determnation was proper in |ight
of appellant's know edge that the lands adjacent to its construction site
were public and the fact that the trespass enbraced | ands wel I beyond the
10-foot |andscapi ng setback. (Answer at 7-9.) BLMalso references its
observation to appel lant in July 1999 regardi ng the trespass and notes t hat
not hi ng was done to abate the encroachnent until nuch later. |1d. BLMalso
comments that appel |l ant' s good-faith argunent has no nerit here because
the trespass was done know ngly and persisted for several nonths. (Answer
at 11.)

The initial question posed by the application of 43 CF. R § 2920. 1-
2(b) here is the significance of the phrase "not tinely resol ved" and
whet her BLM's determnation regarding this factor is supported in the
record. This phrase is not defined in the regul ati ons and the preanbl e
to the pronulgation of 43 CF R 8§ 2920.1-2 stated: "The fina rul enaki ng
has not adopted the suggestion that the phrase 'not tinely resol ved be
defined." 52 Fed. Reg. 49114 (Dec. 29, 1987). BLMprovided the fol |l ow ng
expl anat i on:

The phrase is used in an effort to give the Bureau of Land
Managenent of ficial responsible for dealing wth an

unaut hori zed use the broadest possible discretion in resolving
that unauthorized use on a fair and equitabl e basis. The

ul ti nate deci sion on whether or not an unaut horized use has
been resolved in a tinely nanner wll lie wth the appropriate
Sate Orector.

ld.

Appel I ant asserts that "the failure to 'tinely resol ve' the trespass
is acondition precedent to inposition of treble danages,” and that because
the trespass was abated wthin 72 hours of receipt of BLMs February 7,
2000, notice of trespass, the inposition of treble danages is
inappropriate. (SR at 8.) Thus, appellant woul d have us nark the tine
for resolution of the trespass strictly fromthe date of receipt of
official notice thereof. Ve nust agree wth appellant that such is the
interpretation required by the regul ation. 7/

The regulation, 43 CF. R 8§ 2920.1-2(b), allows BLMto assess nore
than fair narket rental val ue for unauthorized uses of the public land in

7/ Uhder such a construction, however, a person coul d know ngly trespass
on public lands wth inpunity for nonths or even years, await official
notice fromBLMof its illegal activities, and upon recei pt thereof,
i nmedi atel y abate the trespass, and thereafter, claimthat, due toits
tinely resolution of the trespass, treble danages coul d not be i nposed.
Neverthel ess, the Departnent’'s sel f-inposed restriction on inposition of
trebl e damages for unauthorized use all ows such a trespasser to escape
trebl e damages.
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very limted circunstances, i.e., only when the "trespass is not tinely
resol ved under paragraph (a)." |In such a circunstance, it nay col | ect
doubl e the fair narket rental value for a nonw | [ful trespass and triple
the fair narket rental value for a knowng and wllful trespass.

Paragraph (a) of the regulation requires notice to anyone determned by BLM
to be in trespass on the public lands. The regul ation appears to

contenpl ate that such notice include the terns and conditions under whi ch
the trespasser nust rehabilitate and stabilize the land, including the
establishnent of a tine period in which to do so. 8

The preanbl e to the promul gation of the regul ation indicates that BLM
intended to allowits officials broad discretion in addressi ng unaut hori zed
trespass situations, including the determnation of what constitutes tinely
resol ution of a trespass. Therefore, in each case in which BLMs
i nposi tion of treble damages is chal | enged, the circunstances of the case
nust be examned in order to determne if such inposition was appropriate
under 43 CF.R 8 2920.1-2(b)(2). However, that determnati on nust include
two elenents. BLMnust find both that the trespass was not tinely
resol ved, and that it was knowng and wllful in order to justify the
denand for such danmages. 9/

Inthis case, VlIls sent a notice, dated February 7, 2000, to

appel lant stating that certain unaut horized activities had taken pl ace on
public lands for which he provided a | egal description. However, he did
not require rehabilitation and stabilization or establish a tine deadline
therefor. He did state: "I woul d appreciate neeting wth you to di scuss
resolution of this natter." MNovak asserts that immediately upon recei pt of
that letter he contacted Bodie. Bailey states that renoval of construction
naterial s and/or debris was conpl eted wthin 72 hours of notification by
Novak. BLMdoes not dispute this.

Wl s explained in an affidavit acconpanying BLMs answer that his
anal ysi s proceeded by exam ni ng whet her the trespass was know ng and
wlilful. (Arswer, Exh. Dat 2.) He stated that he asked two questi ons--
whet her the trespasser knew or shoul d have known that the | and was public
| and and whet her the trespasser knew or shoul d have known t hat
aut hori zation was required to use the public land. He answered yes to both
questions on the basis of the followng infornmation set forthin his
affidavit: Gordon, president of Laurich, had know edge that the | and was
public land as early as January 1998. 1d. Laurich was inforned of a
potential trespass on July 12, 1999. 1d. at 3. Public notice that the
parcel was bei ng

8/ "Rehabilitating and stabilizing the lands that were the subject of such
trespass, or if the person determned to be in trespass does not
rehabilitate and stabilize the |ands determned to be in trespass wthin
the period set by the authorized officer in the notice, he/she shall be
liable for the costs incurred by the Lhited Sates in rehabilitating and
stabilizing such lands.”" 43 CF. R § 2920.1-2(a)(3).
9/ The preanble, cited supra, states that the ultinate decision on whet her
a trespass has been resolved in atinely manner wll lie wth the
"appropriate Sate Drector.” 52 Fed. Reg. 49114 (Dec. 29, 1987).
Presunably, there is a del egation of authority allowng Held Minagers to
nake such det er mnati ons.
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consi dered for conpetitive sale occurred in August and Sept enber 1999.

Id. In Ctober 1999, Laurich protested the proposed sal e of the parcel.
BLMdi smssed that protest in Decenber 1999. 1d. Inthe fall of 1999,
Gordon contacted Vel Is to request a |ease to utilize the public |and for

a construction staging area, but Vélls told Gordon that a | ease woul d

not be considered "because the parcel had been identified for sale in the
Novenper 4, 1999, auction.” 1d. Novak admtted to VélIs that Novak was
avare that the land was public | and and that Novak had "warned Laurich
Properties contractors not to use the public land.” 1d. at 4. The private
property adjacent to the public land is wthinthe city limts of the dty
of Las Vegas. The city has requirenents for detailed site plans to be
submtted by devel opers. "These plans, once approved, are provided to the
contractor. | operated on the assunption that Parkway Retail Gentre and
Laurich Properties possessed this type of plan which woul d have gi ven them
noti ce of the boundaries of the private | and bei ng devel oped.” [d. Gf-
site inprovenents, such as curb and gutter, on the private property were
constructed to the private property line, indicating to Wl ls "that the
contractor woul d have had know edge of the | ocation of the property

boundaries.” 1d. D sturbances were not limted to areas adjacent to the
property boundary wth the private lands and, therefore, "could not be
expl ai ned as an i nadvertent encroachnent onto the public land.” 1d. at 5.

n the basis of that information, Vélls concluded that appellant "know ngly
and wllfully trespassed on the subject |and."

Appel lant' s assertion that the contractors' actions were honest
mstakes or nerely inadvertent seens unlikely inlight of all the factors
cited by Vélls. Thus, we conclude that the record supports Vélls'
concl usion that the trespass was knowng and w llful. However, the record
contains no finding by Wlls on the issue of tinely resolution of the
trespass, a necessary finding to justify the damage denand nade in this
case. Appellant asserts, and BLMdoes not dispute, that it resol ved the
trespass wthin 72 hours of receipt of the February 7, 2000, notice, which
did not set a deadline for resolution, but only invited appellant to
discuss the matter. W& find, based on the record, that appellant tinely
resol ved the trespass. Accordingly, the denand for three tines the fair
narket rental value is not justified under the regul ati ons. Accordingly,
to the extent BLMrequired paynent of three tines the fair narket rental
value, its decisionis reversed. hrenand, it islimted to collection
of fair narket rental value for the extent and duration of the trespass.

Fnally, we address BLMs request for restitution of rental
recei ved by appel lant for a sign placed on public |and w thout
authorization. Appellant's only response to this natter is found inits
Petition for Say, where it states "that this sign was on the property
prior to [its] purchase of the contiguous and adj acent property for its
devel opnent. " (Petition at 3.) Appellant reports that, up until it was
notified by BLM it believed the San Mritz sign was on its property and
not on public land. 1d. Ve find that appellant has not chal | enged BLM s
decision or its rationale inthis matter. The record clearly establishes
that appel | ant knew or shoul d have known the | ocation of the boundary
between its private land and the land in question. Mreover, this rental
was not included as part of the trespass danages contested by appel lant in
the Petition for Say or SIR (SR at 4; Petition at 4.) Ve therefore
need not address the appropriateness of reinbpursenent in |ight of
appel l ant' s apparent acqui escence in the natter.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the decision
appeal ed fromis affirned wth regard to the rent demanded for the
existing sign on the land in question, reversed as to the determnation
that the appellant is liable for trebl e danages, and set asi de and renanded
as to the extent of the area covered by appel lant’'s trespass and the

duration of that trespass. The parties are encouraged to neet and resol ve
these natters.

Janes P. Terry
Admini strati ve Judge

| concur:

Bruce R Harris
Deputy Chief Admnistrative Judge
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